
Let’s chat
Discretionary trust deed health check – May 2023

With: 

Darius Hii – Tax and estate planning lawyer; Chartered Tax Advisor; and Director at Chat Legal

Information provided is general in nature; precise application depends on specific circumstances



Benefits of a discretionary trust
• Tax planning flexibility

• Succession planning flexibility

• ‘Asset protection’ benefits



Importance to keep up to date
• Dispute cases:

 Vanta Pty Ltd v Mantovani [2023] VSCA 53 – lost trust deed

 Fischer v Nemeske Pty Ltd [2016] HCA 11 – utilising power to ‘advance’ or 
‘apply’ trust capital without paying to beneficiary following an asset 
revaluation reserve

 FTC v Carter [2022] HCA 10 – failed disclaimers and questions as to 
‘takers in default’

 Various family succession dispute cases (Mercanti; Cihan) – considering 
the succession provisions of the trust deed

 Benaroon Pty Ltd v Larmar [2018] QSC 274 – key controller, first spouse 
and second spouse were not beneficiaries of a trust but received 
distributions over a 40 year period; rectification case opposed by second 
spouse so that she does not have a tax liability of ~$8m

 FCT v Bamford (2010) 240 CLR 481 – case considered meaning of ‘income 
of the trust’ and lead to consideration as to valid trustee power to stream



Importance to keep up to date
• Never an issue until it becomes an issue

• In addition to rise of trustee discretion cases and laws relating to 
broad range of discretionary beneficiaries (e.g. FIRB, payroll tax, 
duty surcharges), use of trusts entail more understanding and active 
management

• See trust deed health check document

• Consider following examples of what’s in a trust deed in addition to 
prior presentations:

 Warning the ‘foreign person’ exclusion provision for beneficiaries, trustee, 
principal and attorney positions

 Including prior written consents clauses before a trustee may make an 
income/capital distributions



Illogical definition of Child



Contradictory clause



Default income accumulates



Primary Beneficiaries 
linked to Trustee



Extension: Trustee 
cannot benefit



Trustee cannot benefit



Trustee & sole director/
shareholder cannot benefit



Definition of Income



Extension: the Distributor



Former trustee not beneficiary



Restriction of 
beneficiary where FTE in place



Ambiguity as to who 
Appointor on loss of capacity



Certainty as to who 
Appointor on loss of capacity



Certainty as to who 
Appointor on loss of capacity



Certainty as to who 
Appointor on loss of capacity



Notional settlor reference



Notional settlor cannot 
be Trustee



Notional settlor cannot 
be Beneficiary*



Notional settlor cannot 
be Beneficiary



Capped distributions



Green tick: Ability to 
defer use of losses



Quirky clauses: 
restrictions on use of UPE 



Quirky clauses: 
Settlor can change trustee



Quirky clauses: 
Law firm as successor Trustee



Practical care of trust records
• Who holds originals?

• How are originals held?

• Electronic copy?

• Leave it with others?

• Client to take responsibility?

• Liability and risk for loss and damages?

• Carve-outs when undertaking trust distributions?



To electronically sign or
not to sign (a Deed)
• As at April 2023:

• Difference between an ‘Agreement’ and ‘Deed’

• VIC, QLD and NSW enables individual electronic signing

 QLD and NSW requires special procedures followed

 QLD and VIC does not require witness 

• Corporations Law enables company signing electronically

• Other States do not enable individual electronic signing

• Reduce your risk, sign in ink



Contact details

Darius Hii

Tax and estate planning lawyer; Chartered Tax Advisor; and Director at 
Chat Legal Pty Ltd

darius@chatlegal.com.au

0403923374

mailto:darius@chatlegal.com.au
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